
lJeretu &lU illu')( p0rated herein, Ho\lston Cellu1:u- would show lmm~illtc. and irreparable mJury

will occur tu HUl.Cltou Cellular If an order enjoimng defendants from ~ltt.ring, transferring.

emulating or manipuld.1iJlg the ESNs is not grunted. Specifically, as shown by th~ aftida\'tt of

tvUke Hanaftn, Vice Pr~iU~Ul vf Engineering and Opcroriom" att:lChed as Exhibit "0," HOIl"1ton

Cellular would show thai it~ uu waj' of monitoring a!t(;rcd £clepho~ and will continu~ to suffl'!r

fraudulent and unauthorized U~ uf \iil titU~ and theft of air time ullless this order is gran~.d

l-'urtherffiore, without records from uc:fcudants indicating the numcs of customen who have

rtX:elved altered telephones., Houston Cellula!~ not have a way to monitor the unauthorized use

of cellular telephones or notify specific CUSl.Omells ll!C.l they are u.."inS cellular teleph()ties In an

unauthorized manner.

19. In addll.lon. ~ U.S.c. § 401(b) states:

(b) If any person fails or neglects to obey any UNCI uf the: Commission
other than fQf the payment of money, while the same is in effect, the
Commission or any party injure<1 thereby, or the Unitt:d States, by its
Attorney General, may apply co the appropriate district court c{ the United
Statts for the enforcement of such order. If, after hewin~, that COUI1
detemtiDCS that the order WfJS regularly made and duly served. and that the
person is in disobedience of lbe same. the court shaH enforce Om1iCUIoX to
such order by a writ of injunclloo or other proper process, mandatory or
otherwise, to restrain such person or the otflCCrs, agents, or rcpresenUUiY~

of such person, from furth~r disobedience of such order, or to enjoin upon
it or them obedience to the same."~

20. ~InSouth Central Bell Telephone Company v. Louisiana Public Service

Commission, § 1d 1107 (5th Cir. 1984) vacated on other grounds 1\X:i S. Cl 2884. The Fifth, .

Circuit, interpreting § ~l(b), stated:

Under § 401(b), a party seeking enforcement of an FCC dedaratlon may
obtJilin an injunction upon a fmdi~ that {1} the declaration is an FCC
"Older" within the meaning of the Act, (2) the order was regularly me«1e ana
duly St'!rvM upon tbe defendant. (3) the defendant is in disobedience of the
order, and (4) the party seeking the injunction bas been injW'e<1 by \he
def~ndant'slii~hcdience.

[d. a1 1114-1115.

21. An FCC dedantfion i~ an '·oIder." if the "aaeDCY acts in accordance with its

logislOlJively deleg-4tlng rul~ making ~l1thority" and intends it to be bin~ an all applicable
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persons. 111. i:l.t 1115. On their face, the ESN Orden ar~ H()rdcr!;" prohibitina mdividuals, inur

alia. from using \,Xl! ulal phones with rutered ESNt> vr from alte-rine FSN!O in cellular phones.

22. In Uluet to show that an order was duly served.. the FifTh l.ircwt has stated:

Thus, the ft!l.jwlemCfil of "du~ scrvi~" is me1 if the defend~nt in a § 401(b)
pr~cding received notice legally sufficient to make the order enforceable.
Under the APA [Administrative ~ure:') Act), ~ rule is enforc'.P.ahfc mce
it is published in the Federal Register. .5 U.S.C. § 552(a)(1). The Supreme
COurt has held \.haL~ce of a nJJc in tb31 publil.:ation constitllt~ lr..gaJ
notice to the general public.

Jd. at 1119 (cites omitted). The FCC adopted the ESN Orders pur:;uant to la,~ul noUce and rule

making proceedings under the APA, and the referenced ESN Orders were published in the r'ederal

Register-

23. Houslon Cellular, through the affidavits and E:d1ibits at1.aChed hereto and incorporated

herein, has shown thal the defendants have vtolated .Lorders" of the FCC which have been "duly

served" upon the defendants. Because Houston Cellular bas been injured by defendants'

disobedience, it is entitled to a temporary restraining order prohibiting tbe altering, transferring.

emulating or manipulating ()f ESNs of cellular telephones and enjoining defendants from altering or

destroyinc any records relating to the altering. emulating, transferring or manipuJating of ESKs.

VII.
UQUESl' FOB PRELIMINARY AND PEJWANENT INJUNCTION

24. By way of this Complaint, Houston CeHwac asks the coun to ~t .t uare, within ten

(10) days of the signing of the temporary restraining order, for hearing on Lht! j.lldiminary

injunction. At the same time, Houston Cellular a~ks the (;(;Jut( to oroer defendants tu 1J100UCe

certain records rdating TO the altering, transferring, emulating or manipulating of cellular

telephones.. the servicing of clients, andior responses to inquiries about such altering, transferrin~,

emulating or manipulating on cellular teltphones to the court for in camera inspection and

safekeeping.

25. Furthermore, after the preliminary injunction hearing, Houston cellular asks for a

trial at the earli~t po5s1ble selling in order to permanently enjcin defendanls trom (I) altering,

transfemng, emulating or manipulating the ESN on cellular telephones, or (2) altering or
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ue::>llQyillg any record that r~l:lteG to the al1ii:nng. tran~femne f'mulatini or mani.pulatm~of cellular

lelephu~, or the serilcmg of clientc; ar responses to inquiri~~ arout such alterini. lransfcrrin~,

crnulating vi ll\anipulAting on cdlulor telephoneti.

VIII.
REQUEST FOR PECLARATORY RELIEF PURSU.oo 12

a u.s.c. 1391 E1 SEQ.

26. Pursuam L\..' 28 U.S.c. 2201(a}, Houston Celltllar seeks a judgment from this court

declaring the rights and obh~'ltiVH~ of HoU$l.On Cellular and the defendan~. S~ifically Hrl!l.c;:ton

Cel1ulac asks tt1e court to declare:

(i) Defendants' alLeli.l1~, transferring, emulating or manipulating ESNs is; ~

vIolatIOn of the FCC's ESN Orders allu I egu)ation~ and aids and asmsts othen; in violating

the fCC's bS:-J Orders and regulations.

(2) the use of emUlated or allt:ltlU lc;;1~phon~ is a violation of the FCC's~

Orders and reguJatlons.

(3) Houston CellUlar has the right and ~ uuligation to determine the names of

all customers who haye had their cellular telephones all.c=lc:O, transferred, emulnted or

manipulated so as 10 advise and notify the customer that lhe UJ)t: of altered, t"'ansfcrred,

emulated or manipulared telephones IS a Violation of the FCC'~ ESN Qr9crs and

regulations.

(4) Defendants have nQ right to ailer, transfer, emulate or manipul<tre cellular

telephones of Houslon Cellular customers.

27. Pursuant to 2S U.S.C. 2202, Hou..~ton Cellular seeks reimbursemenL uf \'be:

reasonable and necessary attorneys' fees incurred by HoustOn Cellular tor bringing this declaraLory

judgment action.

IX.
f,RAYER

28. Houston (,~Jlular requests this court enter a temporary rEStnUning order, after a

hearing. preliminary injun.ction. and after a trial on the merits. a permanent injunction; that it be
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llwnrded rt'nSOnable and nece~aJ"Yattorn,.y..::' f~s in corm~tion WJth Lhe prosecution of this action;

and for such other relief, allaw or 10 equity, In which Houston Cetlular shows itself iusrly entitled.

29. Pursuant to Fed.R.Civ.P 38, Ho"~t{'1n (,~Ilular respectfully demands a trial by

JUry.

R~pectfully 5ubmitt~,

By:
rJu (f~A
~-'----~--

Federal I.D. 1'31,). 4999
Stare Bar ~o. 03875200

Carlton D. Wilde, Jr.
Fedcmll.D. No. 106\,)11
State Bar No. 21458001

500 Dallas Street, Suite 26JO
I Iouston, Texas ilOO2
Telephone: (713) 654-44f()
Tclccopier. (713) 6~8704

ATTORNEYS IN CHARCE FOR
HOUSTON CELLULAR TELEPHONE COMPANY

OF COU~:Sh:L:

CARRIGAN, U\Pl!'o, LANDA & WILDE, L.L.P.
5C() Da1la~ Slrccl., Suite 28JO
Houston, Texas 77\JJ2
Telephone: (713) 654-4400
Telecopier: (713) 6.54-8704

Jay L. Birnbaum
District a Columlia Bar No. 412397
Federall.D. No. 03989·G
SKADDEN, ARPS. SLATE, MEAGHER & R..OM
1440 New York Avenue, NW.
Washiaiton. D.C. 20005
Telephone: (202) 371.7(0)
Teleeopier: (202) 393·5760
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CERTIFICATION UNpER RULE 6S(bl

Pursuant to Rule 65(b) of the Federal Rules of Civil Procedure, i hereby certify that notice
of hearing to defendan\S on the temporary rfl'<l:ll"'llinin~ order will proVIde defendants with the
opportunity to alter or destrOy records wh.ich wl1l show the names of Houston CeUular customers
to have had the ES~ of their cellular phoae altered or ~n1l1fl'ltoo.. Absent documcntaLion from the
defendants, Houston Cellular has no way to determine If a customer is using a ceUular phone with
0:1J1 alteroj or emwZlted ESN.

By: ~~.
Carlton D~J-r-.-~-~-----
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F.XtJIBIT ·'A'~

1. AU li3U, fil~, records or other infnrmal.ion containmg names, addresse:s andlor telephone
numbers of indivlduah or entities for whom yOU altered, transfCl'J't'.d, emulated or
manipula.ted the electronit: ~cna1 numm of cellular tOephones from January 1, 1900 to the
present.

2. AU advertisements, brochures or other document) which adverosed services you provlue to
the publil; for altering, trnnsferring, emulating or m;;\nlpulatini the electronic serial number
of cellular telephones.

3. Documents in your possession which identify other individuals or entities v.-mch provide
services whidl alta", tran3fcr, emuJale or m.anipu1at~ the electronic serial nwnbers of
cellular telephones.

4. Documents which evidence any previous or cwren.t business relationship or deahngs with
the entity C2+ Tl:dUIOlogy.



THE STAl'E OF TEXAS §

COUI',,"TY OF HARRIS §
K'JOW ALL MrN RY THESE PRESENTS:

AFFIDAVIT OF ROBEBT EDWARQS

BEFORE ME, the undersigned authonty, personally appeared ROBERT EDWARDS who

after bemg duly sworn, did state under oath as fol lows:

"My name IS Robert Edwards. (am over the age of twenly~nc (21) and I am competent to

make this affidavit wtuch is made upon personal knowledge. The facts set forth in lhls affidavit

are based upon peoonal knowledge and are in all things true and correct

I am an investigator \\ith the GUIdry Group. At the reque~t of Alan Dear of Houston

Cellular Telephone Company, I WilS requested to obtain evidence which wwld show that

employees of the Cellular Phone Store, located at 1313 S. Loop West, Houston, Texws, were

feremng Houston Cellular customers to John Nelson for thepu~ of CIDulating cellular phones.

I was further reque~tOO to see if I could prove Lbat Mr. Nelson was emuJating cellular phon~

provided by Homlton Cellular.

On Septemoo- 26, 1994. I rccei,ed an acti vated MOlorola flip (portable) phone and a Don­

aetlval.ed Motorula bag (transportable) phone. both or which had been provIded by Houston

Cellular and were on Houston Cellular au:.ount'3. I obtained a subscriber agreement from Houston

Cellular 10 my name for the activated MOlOroia flip phone. bearing the electronic serial nwnber

("ESN") 827SF6~. On the same day, I wenl lu the Cellular Phone Store and explained to the

receptIonist that I wanted an extension for my Motorola nip phcne. The receptionist directed. me to

th~ "hnp ~tion of the store. in the shop section, Tlold a woman in the area that I wilIlted the same

numbe.r for my inactivated hac phone which was already on my recently purchased and activated

flip phone Thi-: individual told me that this could not be done. Before she could ex.plain why it

could not be. donr., an individual by the name of Chris Torres said that "John" could accomplish

lhis conversion EXHIBIT
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Mr. Torre' expbllnt'Ai thal "John" had his own business a..'1d did this lype of emula.oon for

the Cellular Phone Store Mr. Torres explained that emulation would rake approximately three

day·; He agreed to call "John" ::Inn did so as I waited. Mr. T~ told me that "-Jolm .. said to

leave the bolg phone wIth ~tr. TOI"1't'S <\url rh:u: "'John" could have the ph<..m.e emula~d by Thursday,

September 29, 199-1. I w:-.u. quoted a pnce ()f ~22.';.OO. Mr. Torres COpied the phone number and

ESl'-J number from the f1ip ph.one, along with my rt'....m~. He r.hen ~"e me a claim check number

a11d ask.ed me to cnl1 his office around midd.a.y on ThuntiJlly. September 29. 1994.

On September ~0, 19')4, 3I a.pproximately 11:00 <l.m , Toontacled Chris TOIRS by phone,

Ml. Tuue:i> stated that "John" wanted to meet me at the store with th~ emulated phone. 1 told Mr.

Torres Il1a!. I (;OUld meet John n~ lUg 310re betw~n 12:00 and 12:30 p.m

AL apl!!UlCimately 12: IS p.m., I WI)$ introduced to Mr. John N~l<;:.{)n hy Chris Torres. Mr.

Nelson handed mt! lUt: emulated bag phone and explained that he had performf'Ji a "miner wne-up"

on it He £.hen proYiJ~ me: with a typewritten letter, a copy of Whii¥h is attached hp.n'!t() a.-.; Exhibit

.. 1", addressed to "Dear emuld.liQu c~tomer."

r spent approXiInwely 10 llliuu1:CS with John Nelson in the shop area of the CeUul::lr Ph()nc

Store. Mr. Nelson provided rot: .... ith a onc page, printo:i letter on the letterhead of CeoU Tirnp.

Cellular wwch explained r.he ayailabilily i;tlld advantases of ccllulnr phone ernul.lion. A copy of

this letter IS attaebed hereto as Exhibit '2". tvli. Nelson offered to cmulQ!e nther phon~ for me

and ~d he had uone so to phOnes on boats anu uLheI vehicles. IIe claimed there was no limit to

the number of ex.teIDilon phones that coUld be on :.he sanl~ uwuber.

Mr. Nelson suggested that I obtain an additional ctrllular phone cmulated for my mother or

any other loved one. When 1 told him that my mother lived ill Florida, tvlr. Nelson snid thaI the

emulated phone WQutd still work. in rlorida in a "roVing-[oamin~" ~ity. Mr. Nelson did "(It

require any identification from me, but aslred me to Sign a form whlcb lutU Illy DAmC printed at the

top along with blank spaces for home address, phone number, date of biIlh and SlXia1 security

number. This ronn certified that I was the authorized customer for the phon~ llwuber which ~Ir,
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Nelson emulated. \Vhen I asked Mr. Nelson "(Jut of CUrioSI!y" how long the emulation procedure

toolc. he replied that I t took 4-6 hours.

Mr. Nelson accepted $225.00 In cash from me as pa)mcnt for this emulation. This was

done after he was asked te test tile emulated bag phone WIth an inooming and an outgoing caB in

my prc~cnce. Both "tests" were successful

Mr \lcl~on gave me an emulanon receipt whlch I saw him write and sign. He eXplained to

me that this rf'1'1"i('l£ could not be on a Cellular Phone Store receipt since the emulation ?'as not

th~irs but hi~. A cor~' of this receipt is attached hereto as Exhibit "3".

Mr. Ne1.90D at<;() inctiea.ted that he received emulation referrals from other stores in the

Housl.on area, similar to t~ rt"llulnr Phone Store. but he dId not name any of th~e stores.

Mr. Nelson provided m~ with sevl"rnl of hi!\ business cards. one or which is attached to this

offioo.vtt :L<; Exhibit "4".

After le4ving the Cellular Phone Sto~, 1 r~ntrnt"..d the two cellular phones Involved in this

investigatioo to Mr. Alan Dear of Houston Ce-llular J ::llqo P"O"ided him with copies of the

docwncnts received from Mr. Nelson which are r~feort"nC~ abov~. Tt i~ my understandini that the

emulated cellular phone is still in th£ possfti~iQn of HoU$tOQ Ce:Uulftr.

On l.)ecembcr 2$, 1004, 1 again receive<.! an assignment from H01LQ£On Cellular to trY to

ha\'~ O:t Vllo11e emulAted. On that day, 01 o.pproximal.ely 11.35 a.m., I returned ro the offices of the

Cellular ?bUlle Store and met with Vietor Torres, the techni~ manager ci th~ \.P.l1l1lar Phone

Store. I e.\ptoUuoo to fv1r. Torres that ( bad previOU$ly had my nip phone emulated with a hag

phone by John Nt!l::;uu at the store. Mr. Torres told me that Houslon Cellular did not tikI!" the

cellUlar Phone SlOr~ t:Wula!illS existing cellular phones, but added that he would put me in ron(~t

with John Nelson. 1 gave MJ. TUlles lll)' pager Dumber Md flip phone number to pass on to Mr.

Ne!son.

Un ~mber29, 1994, at approMlllate}y 10: 15 a.m., I was po.sod by phone number 360­

8689. 1 returned the call which was answerw uya male Voi4;C who said "Action Cellular," I a¥ked
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for John Nel~(,)n and the 1ndi""nllal answering the phone told me that John Nelson \\-as on an(\ther

line. I explalned that Mr Nel~('ln hRd prevIously emulated a pnone for me and that I had another

phone to be emulated. I was g1ven rhc address for Action Cellular as 9100 Southwest Freeway,

Suite 150, nod was told that John Nl?lson woold be available if I wanted to bring rhe cellular phone

to Action CeUulM. On DEcember 29, lQQ4, at approximarely 10:45 a.m., I arrived. at 9100

Southwest Freeway. Houston, Texas. A sign on the door of Suite 150 stated "The Harvest

Financial Group:' After introducins myself to the rf'.('J'!rti()ni~ in the office, 1 was ~reeted by an

iuUi vidual who introduced himself as "'Ted". and who tolc1 me that he had spoken (0 me earlier on

iht: pUUllC, Ted reintroduceJ me to John NelSion, who had ~n "tanding nearby with his bock (0

~he <.lour. M.r. Nelson. appeared to recognize me. and led me to an office located behind and to the

right of the 1~1JtiOU area.

Mr, NeIlsOn "~t".:,logized for t..~c condition of his offi,,-e (num~rous ~p".T," were strewn about

his desk:, and scverdl utIu1ar phones in their "'bags" W1!)re on the desk and the floor). Mr, Nelson

explained thaI he bad just juiued a new company cnlled "Action Cellular", and thl'lt the name of this

company would soon appear uu the door along with "The H3rVest Financial Grollp" H~ did not

explam tbe relationship between lhe lwu companies.

1 renunded Mr. Nelson thal btl hOiU auul~ a bag phone for me in September. ~. N<&l~

asked. how the phone was worklng, He theu l.Jlought up my name on a computer whose ~cen

was ruled with the names of other custOme~ in SeiJI-t:mber of 1994, From this screen. be obtained

the electronic serial number C'ESN') of my flip phone.

Mr. Nelson advised me that Housron Cellular au41 other similar phone COMpanies did not

appreciate the emulanons that he and OCher small compani~ Yo t:le doing. He said t:bar emulations

were costing the larger oompames money from lost monthly St:lVIl.:C fea, I Ie furtha' claimed that

a.~ long as emulated phooe usetS did not talk Simultaneously, nu lh~ft of ~rviccs oocurrod. !vir.

Nelson informed me that the price for Lhe emuJalion was $2~_OO. Wl,CIl I reminded Mr. Nel~n
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lhul the preV10l1~ pncr WZl.'1 $225.00. he responded that it had mcreased to $250.00, but that he

would only charg\! mr 'f;7?~OOa<; a repeat customer.

Mr. Nelson ptO\"icll"i1 mp with eig.ht busmess cards which read "'Two cell phones, one cell

number, one cell bill, fast, locally ,,0<1 'e~ - Call John at 713-3&1-8689." On one card he wrote

TIl 6974 In the lower I1ght corrtn. A mp'Y ()f this IS attached hereto as Exhibit "S' ~1r. Nelson

ll1so provided me with one sheet of pa~r from (,~11 Time Cellular. a copy of which is attached as

Exhibit "6", which described the compame£ t"mt1~flon ~rvicc and "important pomts 1.0 remember."

A second ~hect of paper, also provided to me by Mr. Nd<;0n and attAched hereto as Exhlbit 'T,

was an application for emul3lion t;\-'ith Cell Time CelluJar.

Prior to leaving b.i.s office, I was required to sign a form whirJ'l certified that I was the

~u1.Jscnbcr of the emulated flip phone and thaL I would not use the exfpn<;10n phone for anything

iU~~~. I as~ Mr. Nelson if it was technically feasible w use emulated pMf'l1:S simultaneously.

Mr. Nel~n replied that II Wa!. IIe clgo suid thai: the larger phone companies mlllti cicteet when

emulaux1 phones Wt:lC Leing used at th~ same time. Mr. Nelson suggested iWng a l'?8t"T ~yRtcm

to indicar.e pcrtocts of availa1Jility to co-users of th.; same cmul~ phODeE.

~. Nelson concluutlU uy ~tating thal he hopo:i to ha.ve my emulated bas phone ready by

mIdday on December 29, 1994. HI:: i:lJ.1dai thAt he: could deliver it to me, but I expressed a

preterence foc receiVing ir from his oCfiU:\.

When 1 left Mr. Nelson's office, I J~tibelaldy left the activated rlip phone on his desk.

After waiting m Lbe ba.I..l for two minmes, I rewmal Lu MI. Nelson's office to rcclllim the flip

phone, but Mr. Nelson was away from his desk. I then appr~11Cd the receptionist and cxphunfld

my problem to her. She scud that Mr. Nelson was on the pbOll~ lW.~ indicated. an office across the

hall from her whose door was ~losed Ted came OUt of this UfCilX and I told him th8t I hnd

forgotten my flip phone but was nOl sure Ii JOOn needed it fa the emuhuiuu.. John ~c: OUt of this

otlice, lold me that he would not need the Hlp phone, and returned it to me.
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On ~~IT1ht':r 29, 1994. at approxImately 4:00 p.m., T was p'clged by John Nelson. 1

returned his 4-aJl 31 771-Hn4 Mr. Nelson asked me If I was Bob Edwards with the Guidry Group

who was working for Houston rpJlular I denied that I walt that individuaL I then a$ked tum jf

my phone was ready and he r~plie-d lhM it wa.. not. t-.1r. Nelson then asked me for my business

phone number. [gave him a previous e.mployer's phone number. 1 do not know how John

Nebon di300vcred that I was acting as an lnve'Sri2~Tor for Houston Cellular.

On December 30, 199-1. I met John ~lson ::It the offices of Action Cellular. Mr. Nelson

told me that he could not emulate my phone becau~ it wao; "too new". and the emulation

tocb.nolog) W~ not locnlly o.v3ilable. Aftx::r appearing to hi" cnnvinced that [ was not an

im~)5ator> tvlr. Nelson offered to ship my phone to associates in Montgomery. Alabama. who

had the:: tt:dUlology to emulalc it. He claimed that this servi~e would take seven da~ and an

additionW $.30.00 to romp/ere. I told Mr. NelMn that I would consider his rp.vl~ offer. but thal I

intendcet to shop d.lvund for l~ expensive and local emulation.

At this time I r~lU1llCd the two involved phones to Hou.<;ton Cellular.

On or about Februa.ry 14, 1995, r recciYcd an additi<mal assignment from HO\ll;ton

Cellular. I was sem an arlverti~Hl(;:tlt which "do! reo;ived by Hou~tDn Cellular on their fax

machme. The advertisement, a copy uf which IS 4ttaI;hed hereto as Exhihit "8", WaJa; advertised in

Advertax and faxed to liousron ceUuhrr. Al HOU!iton ~Uu1ar's request. I called Action Cellular

Extensions al773-%lO and asked for Danny I-furL DUling my l;;on,"ersanon, I referenced the ad in

Advctfax. I claimed that 1 saw the ad a.r Gcrland's on Hi~lway 6. 1 told Mr. Hart thaI Thad a

Motorola nip phone that 1 t.ISiOO at work. I also explained thal I would like to actiV4te Qll nld

Motorola OOg phone and have the same phone number as my MOl.Ul\.lli:l fiip phone. lIe indico.ted

that this was "'not a problem."

After asking him how this process wor1ced ?\.1r. Han claimed Urc:d. lll~ company emulated

the phone through an "encrypted Mftware process". He mdicated that the PItJI';c::6S was romputcr

generated and would do nothing to aJter my phone. He claimed that they wcae "dupliCA1ing
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electronic li~naJ numbers" Hi" ,l'I(\jcated that the fee fOf thr emulatlon was $2~HX) plus tax. He

further stated lhal you could not m.alu- :1 ('~II hclween the two phones and YOU could only use or:e of

the cellul~ phones al a time.

Mr. Hm1 indic:ued thai. the turnaround time- for t'm111~ting a phone would take one dav. He

guaranteed that the "tw,') phones were going to work" and Th~T they would continue to work

throughout thc life of my phone.

I asked Mr. Hart if there W:lf, a pl3Ce .... here I could come to him. He Indicated tha.t he

wuuld (:OillC to pick up my phone.

l'v1l. Hart indlC<l!ed that he WIl8 not asS""Ic1ate<i with GTE 01' Houston Cf'HIIIM H~ claimed

lha1. he hau i.t }JdIt:llt company out of Alubl'Unn that he worked with. He claimed th<\1 bt" could

cmula.l.e phoot:::> [lUlIl any cclluiar ;::ompany in the world,

Mr. Han. wlu me [0 call for Ml appointment and that he would come pick up the phone

asked him it' this prr~::; 1-'..1.:) legal and he stated that it W:J,S "pcrtoctly, perfectly legal."

Further affianI saycth nOi..··

SUtiSCl<.1,1;ED AND SWORN TO BEFORE ME, l!u: wldersigne:d authority, on this 17th
day of FebI"W1I)', 1995,

KATtfr(N A. DeANE
MY~0Ii EXPI16
5etltImtlII':tJ. 1K7

~~a.~
Notary Public in and for
tbe S tate or Texas
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02(17/96 .to'J7

~.r £mu~.tiQn Custom@r,

Ak~~eh.d you v~11 p1eaae find a fora to fill out to compLe~e the
e.-u!s,'t;Lc)J\ of YDur (,IlI!'condatry cellular phone and an in£o~mlllti.o1'\ oheet.
~boy~ bo~h ~nnn~c_

"19 noted upon t"ec:.1.pt o:f YO\lr secoond.I"Y phon., t.hat t.he Iiln'tenrta ....as
not. prope:rly s.cu.red. v. bay. rect.111.d this fiji tuation. Al:50, tour­
8a1: :LEd:aet.i. Qn l_v.l vi11 iner.... great1y ,,1. th all 01: your c.~lullSr

P~on•• ~£ you .nnu.lly g~t 8 Wtun. up· on each phgn~. You really vill be
C~rpr~.ed hQ~ a +-un. up w1~1 r.du~. your; £~.~r.t1on v~th your lQc.l

I' =ellular provider (Inasnn~cha5 in ma,,)' c •••• , .. '=.t 1. 1101::. t.hfi!' cellular
CQ.~a~&. ~Q\llt t.h.~ ~gur QonvQ~.tioD 18 not up ~Q your V~p&c~.tion.

b.cau.~ of th~ ne.a Q~ .quip~en~ tune up).

Thenk you once again ~or ycur ~n~.re~t ~o and p.rt~c.pation o~ our
:lees.

SJ.nacrcl.y.

~Qhn c. Me••on. J~.

EXHIBIT

f J

•



! ~ CELL TIME CELLULAR (eTC)
. ~w~ SYCAMORE VILLAS DR. • KINGWOOD TEXA~. 77'U!'i • PHONE & PAX 71.3-.300.8689

THANK YOU FOR YOUR lNQUIRY
'.

\t ere we have the technoloC' t? enable y~u to h~ve more than oue phone on the same n~mber.

- lis technology has been aiiailable for several years, but is expensive for 4 carri~t to provide. ere
>.6W make..; that l~(;hnologyaffofd~ble!I :

,ur ere serviced phone will ma!ntain its oiiginal's'ecuriry.'The original manufacturer's :lIuftware
'ill not haye been changednonv,illanytbing be physica+!Y added to yourphone which might vioJatt>:

~ phone's FCC type approval '. '. . i. .

IMPORTANTPOJNTS TO REMEMBER

Due to deficienci~.s in the established system, ONLY ONE UNTr can be on at a time, If more
than one phone is on, you IW!): be in.yiolation of your c~trie.r'$ taniffs. In some instances your

. , - .
service may be interrupted or even terininated Clue to the electronic security measUres utilized
hy the carrier.

This service is available to you from information provided by you and at your rt!quest. eTC wi]1
not a.s:"uuu; liabillty ror:

1. the use or nonuse of the phones; or,
2.. any failure to observe any laws or regulations; or..
3. any use which might ~onstiruteeither theft of servi~;0(,

t. any use for fraudulent purposes whatsoever.

;huuld your Primary (activated) phone be stolen, report it to your c;arrier immediately. Do not
tttempt to use the secondary phone siu~ it may be blocked by thecamer. Any attempt to use
ne phone may result in invC$tiption far u~ing a reportedly stolen phone.

hould your secondary (emulated) phone be stolen, request a number change from your carrier.
.Iter this change has been made your phone may have:: the number programmed. THEN call
:Te. We will advise you of the procedure to have the new phone work with the existing phone.

EXHIBIT

ITime Cellular· Makin, tomorrow's technology affordable TODAY!
if"

lQulrl you decide to sell your secondary (emulated) phone, or retum it to the manufacturer for
'arranty work, call us and we will reset ir to its original parameters. Then:; will be a nominal
large plus freight fOt' this service.
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'Ol7

"1;1 "'-lh L.qo, W.,
HOU5tl.....T~ ntl54
Of!" l7lD 'NlJi6aJ
F... ("':1) ?'97""~

r
~ CELWLAR PHONE STORE ~
l. lJlJ ~un. L...p W.t

~
HOUSTON, T'I( "054

(713) lt7-MGD

i, ---;....~-P.)ii;IO_~~4tIW."Q.=~,..=-=..;a..~_=-=__Rr-
~ 1UIf'll*00QCI~·g<y ....._ ..Cllt ................. CIlI'IMI".

t. f3t! ~ .. l.Q-4'f
f ClilM CHECK 1588

2 Cell Phones
1Cell Number
1Cell Bill
Fast, Locally It Leg••
Call John At 713-380..8&89

f!£I ~"2/f.''f

---

EXHIBIT

I t;.



VICTOR TORU[!$
T", hll ical MAna..,

1313 50ulh Loop WtSt
HouslCn.. Teul770S4
Of6~ (713)m·~
Fax (713) 797·94'1,}

2 Cell Phones
1Cell Number
1Cell Bill
Fast, Locally & Legal
Call John At 713-360-8689

9100 Sollthwcst Frwy.,
S\li(~ 150

Homton, Tcx~ 77074
(713) 771-(;969

Fax: (713) 771·6970

2 Cell Phones
1Cell Number
1Cell Bill
Fast, Locally &Legal
Call John At 713-360-8689

'-

tj!.(
/2.-21,11

C-f
r L·ll{.rf't

r>i.
n. ·.:'.<"'-f""

2eeH Phones
1Cell Number
1Cell Bill
Fast, Locally & Legal
Call John At 713-360-8689

2 Cell Phones
1Cen Number
1Cell Bill
Fast, Locally &Legal
Call John At 713-360-8689

2 Cell Phones
1Cell Number
1Cell Bill
Fast, Locally & Legal
Call John At 713..360-8689

2 Cell Phones
1Cell Number
1Cell Bill
Fast, Locally & Legal.
Call John At 713..360..8689

71/., Yl7¥
(Z£

Il-l q,q"1

I.' ~~

2 Cell Phones II.. '144
1

1Cell Number
1 Cell Bill
Fast, Locally & Legal
Call John At 713..360-8689

f:.. r.c.

2 Cell Phones t L-l. 9J if

(

1Cell Number
1Cell Bill
Fast, Locally & Legal
Call John At 713-

EXHIBIT

I S"
.• i
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f?S 11.. -lifJ..h
CELL TIME CELLULAR (eTC) ----------.:..-----.;..-­
~202 SYCAMORE VILLAS DR. • KING'WooD TEXAS, 17345 • PRONE & FAX 713-360~89

THANK YOU FOR YOUR INQUIRY

At CTC we have the technology to enable you to have moce than one phone on the same DlJmbe

This technology has been available for several years, but is expensive for a carrier to provide. CT.
now makes tlu1t l~ology atrordable!!

Your ere semced phone will maintain its oriiinaI security. The original manufacturer's softwar
will not have been changed norwill anything be physically added to your phone which might violat
the phone's FCC type approval.

.
A. Due to deficiencic!:8 in the established system. ONt..Y ONE UNIT can be on at a time. rr mor

than one phone is on, you may be in violation of your camer's taniff~. Tn ~ome inshln~ps you
service may be interrupted or even terminated due to the electronic security measures utilize
uy the carrier.

B. This service is available to you from information provided by you and at your request. eTC wi.
not assume liability for:

1. the use or nonuse of the phones; or,

2. any failure to observe any laws Or' regulations; or,
3. any use which might constitute either theft of services; or,
4. any usc for fra.udulent purposes whatsoevCf.

C. Sbould your Primary (activated) phone be stolen. report it to your carrier immediately. Do nc
attempt to use the secondary phone since it may be blocked by the camero Any attempt to us
th~ phone may result in investigation for using n reportedly stolen phone.

D. Should your secondary (emulated) phone be stolen, request anumber change from your carrie
Met thi~ change baa been. made your phone may have the number proerammcd. THEN ca
eTC. We will advise you of the procedure to have the new phone work with the existing phon f

E. Should you decide to sell your secondary (emulated) phone, or return it to the manufacturer fc
warranty work. call 113 ond we will reset it to ib origiual parcutL~~.There will be a nomine
charge plus freight for this service.

EXHIBIT
Cell TlIDe Cellular - Malting tomorrow's technology affordable TODAYl I IJ

---'----



G<r -- ....CELL TIM!! CELLULAR (eTC)
!202 SYCAMORE VILLAS DR.. • lCINGWOOD TEXAS, 77345 • PHONE & FAX 713-360-8689

01/ 20 I 11.5 1il : 04

TO: FAX [__1

HOW DO I GET STARTED? Its as simple as 1-2!

0) TYPE OR PIHNT THTS INFORMATION IN SLACK INK 1110 seud it with me phone.

PlUMMY {A(;11 VAllID) l"nCl1la: Malal ~ ~ _ Mo4el _

PlUMA.IlY ssr-;; _ setIAL. ~ _

'ftODEL _

SECONDARY ESN: - ~__ SEiUAL.# _

(Yc;\£i" uriginal paper. from th- Dca1~Q! ~ttier $hOQ1Q $bow the E,~N. If you cannOt find it~ yvw- DeAl~_ IF yOU N:5BD
FURTHER ASSISTANCE. CALL eTC 713-360-8689

(2) cau for pick up or 5end~~t.CONDA.R.Y PHO~ aNI..Y YlA UPS wit.h this fo~ (:ompl.red TO:

CELL TIME CELLULAR 5102 SYCAMORE VILLAS DR. KINGWOOD, TX 7'1345

Outomer N~rrK; _ _ ~- Ad4c1IJ.: _

Cit)' ~ ,State £II' _

Daytime Phone ~ ~OT yotJR ca.LUlAR FHOl'l"E -l: L-J _

PI40l'ffllETtJ'RN ADDIlESS _- - - __

SRII' va: S&CO!a11)AY AIa SVC ( JS REGULA.1l SDVlCE r 1$ ... DEl.IVRRV ( ) s~_

** PLUS $6.00 If ebeck Dot included with Order. Add $1.00 per $100 to insure over $~Oe

CDTIFICATION: UDder pcflllty ofpc!jUlY and frlt.Id I bmy c.rtity that I am me URI' ~ylllCl:dby my CuriCl !:ompuy fOf t:tv- ahnve
~ 8SN_I betby aWbotize ad ompower ere ill my Apnt. to pet!onn the emuhitioo.s as required on my behalf. 1fuM« ccttffy that
equipmtnt C:OfJnec:tcd to IUs HAc 'NUl be USl!d ill a ll:eal manner and herby lIIIU lO illd~IWUfy ere of Il1llil:.bilit1.. U1d ~~~"'iifie.~ wt
11IIY b. ineumd by lba 1LtC or~ at &P line. phorae. tqtDpnent. emuJadoJl5, aod~ts without r~tioa.

Under~QBCllMSTAN<:P mOlt MOM IRAN tllm pbone be poWRtld 011 AI DIES6ME DME!
Data: _

DmDS UCBNSE. ---

AlmHt _

411tbori=d.ll~1I StcNA~ - - __ (LS)

SOaAI. ~p.et.1JUl'Ytor PmN' ~ _

DATE RECD: PEALER; - -

DISCLAIMER: CTCUS!ll\'BS ntElUGHTlU r-tAQCH'~TO rrs P1lODU'Ct"I", D4PItOVR Ii.PUARB.m. PUNcnON. Ol
R.llnlERMOU, CTCOOIS NOT ASSUMBANY LlASn..rrY AlUSlNGotrI'OPTtlBAPPl..IC:.A"ON. US'BOil NONUSE. 01l0F ANY L.OC\!
Ok PID!RAL LAWS or ITS PkOD\JC"tS 0It. ~E:.kY1C!S WHATJOJiVDI !'l~ ~ fT CONV!V ANY UCF.NS8 UNDER m p
COPYlUGwrS.OR1V.neSI!Clt.!TS,OI.PERMlSSlON.oa'I'lUlrOHTSOFO"[JfDtSTOCOP'YrrSPEATllRSS.DES10NS.OOCW!NTlt:
SOI'TW....Q.IN f'lO INnANa. iHfJ..Lnm~ LIARn .MY axCBEl)THE AMOtJNT PAID TO eTC BY1lI!US!k. COPYlICitn' 1NflRJ..N.
Dd 1lIBFt' OF sBaVIaS me fll!])EItAL CIUM2S eany\flIsDJOUS1tI!l..ONY P!NALn£S. VlOUTOtl' 'fin be •
FtJU.SST~ oP'm! LAW!!

I r;---
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SANDY~S~
713-975-8941

10947 Westhelmer
SurpJtse Someono With These

Scents.a:tf.onal GiftsI
We've combined mlmture bcn(es of~tro fr~

!Imbefh NdtI wrrh the warmth of aHallnurk
mw* PIked frotn S12.00 to S22.00
~TIUftI~ Halrnark and kUSsell S1OV61 bal<ed

chOUlfatu. Prtc.ed ftom 99' 10 $19.95.
Great Ijlftsl Napoleon lo~/, DreomSfiw, PflQOOS,

Mcm.nt~ Chettstled T.wres, an God'~ Ch.~
Fenton, fie Scm. Swarov~ Ctystol.
Gut Wrl.Pplna ""valflble. lJass -nd BalJoon,.

WOULD YOU LOO TO BE A
ZOO VOLUNTEER?

JaIIl the Docmt Coundl of the IlOUIb1 Zoo.

.""'nd.=ProIJ*tlW~:
~. FeDNa:y 1'/, 1Sl~' ~~ ....1.0:IO a.tl\.
OR
......".,.~ II. 1"'....10:JOUll.
QtClDtltlcD 11at lht IDO i:1 '(hf
BIO'bEa-- C.-AudLwWiU.

CALL !23-2878
or 523-1611
fQl MOB INroRMATION

ZCXI Dot;wt. A't me AIlCl 'MXIlClD w110 lIOId:ribuIa tMit
1imImd kDawllClp to tduCItA thl1NbIic • ttpKilll)'
oH1dre ~ about mae, wUdUtt aIlCI GClllNl'\'adaa..

AI aDGlt:flJt~ wm baVc alot off'lm m4become·
pIf't ofa tNal tbltbM com- to JFbolir.e
Yoluatllrlam, tlamwodc md;~.

RtIfJI 'oM ,.,.~ CIft MdItuUm to ynr
Mo~'NOUJ )IOU can hGw th4f ..,..,.

/Jht:wy with no monthfyfee!

~~ Twot. Cillusr
.. Phanls
•. One0- Cellular

." Number
Action Cellular Extelllions

(719) 775-9610
Danny Hart

TM Fr."h.st Cut Flow~rs Availah~ ..
Place Your Orders Now For Valentine'.

Day DeDver,., Tuesday ~·eb. 14.
We de11ver in the BuultOn Mauople:x wlS Wlre

flowetl to 111 :SO sta~1 me! 17 counU1e8,
SatUfa~lio" Guarant~,d

Otdet by phone !'9-61!9

=-= re3ii1

EXHIBiT

I 8



THEST!\TEOFTEXAS §

COUNTY OF HARRIS §
KNOW ALL ME.I\.J BY THESE PRESE.~S:

AFfIDA VII OF MIKE HANAFIN

BEFORE \if, the undersigned authority, personally appeared Mike Hanafin. who after

being duJy sworn, did :stale under oath al; follows:

"My name is Mike Hanafin r am over the age of eighteen (Un and 1am fUlly competent to

make this affidavit in all r~pects. The facts and opinions contained herein are true. oorrect, and

based upon my personal knowledge.

r am vice president, engineering and operations at Houston Cellular. I am familIar with ttlf'.

technical aspe.c.rs of the cellular business, includinG the process known as '"emu!arioT1" wh~reby a

factory insralled Electronic Serial Number ("ESN") is altered. The F_liiN i~ an hiT hinary nnmbE'r

that uniquely identifies a cellular mobile transmitter to a cellular s.y~t:m Thf' CSN enables cellular

licensees, like Houston Cellular to identify an authm;7C'r. ;;Il~'rirer and the~fore to authorize

system usage and to bill properly for calls made from ::t (~t:U"lar telephOl\~.

The alteration of a cellulc1I telephone'.; F.~N <lllows a person to simulate the signal of a

different cellular telephcne. Thico pr('{'I"_'iS, (";I.Ued en1ulation, a.llow~ one cellular telephone to

emulate. or imitate. 8Ilothcr cr.llnlM telephone. This allows a penion to make a. call OT'l one ccUulnr

telephone while actusJ1y ~h~rging the ('.all to another. Aller.«ion of an ESN facilitDte'3 fmudulcnt

and unauthOri7PJi C'pJlllli:tr calls. An unauthorized ~r of a cellular phone with no nltercd ESN eM.

mak~ nllm,.rOllS local and long distance ~~l~ <md have the ctwges billed to a tOlally uruNSpecung

cdlular customer. Alternatively, ESN alteration allows n CU$tomcr with two cellulae phones to

have ODe phone emul~ the ocher, e.g., to usc more than one telephone WIth the same tdcphuuc:

number. Lhereby avoiding m(")nthly access charges charged by lloustol1 Cellula.r a.lld VthC:l ~Uular

licensees. By altering an ESN, a. customer can fraudulently avoid tHyill~ thc: lllunLhly access

charge for multiple cellular telephones, resulting in a si£J1ificalll I~ uf l~Hmue LU Houston

Cellular. EXHIBIT

'-£2-



Further affiant sayeth not"

Furthermore, Houston Cellular has recently offcrtd a Spe-;lal long distance proj?illll

whereby, for a monthly fee. I IOWIton Ccllul~ wlll allow fOf fr~ ail tilliC Oil all loug ui:suuu:: ~b

in the State of Texas. Use Qf tID! long distance jJfOglalll '" ill dllvw d l,:~lulI1C:1 lv l.4111ong distance

from his cellulae telephonc dmi pa)' unly lh~ l<:l~ l;harged by the customer's personal long distance

carrier. H(J~l(Jll Cdluldl will nUl. chi:lfge for air lime. Alteration of an ESN allows a customer to

lli:1ye multiple ccllular Idephones covered by a single payment for the long distance program,

l~ulLing in a substantial l~ of revenue to Housron Cellular.

1 have reviewed the AdverFax, pUbli~hed by Action cellular Extensions, which states

"Two cellular Phones, one Cellular Number", Based upon my experience and knoWledge, tllere

is no method of achieving two cellular telephones with one number, wblch bas been approved by

Houston cellular. At Houston Cellular's iacllltles, cellular phones with an altered ESN register as

1.1 they were the origmal cellular phone assigned thai particular ESN and therefore Houston Cellular

does not have any way to detennme It a cellular telephone has been emuJared. The only way that

H.ouston CeUular can Imd customers with emulated telephones 1S to review the sales records of the

emulator. Destruction ot the emulator'~ recordCi will leave Houston Cellular without any recourse

again~t lUi CWt{)mer.; with emtllated telephoDeS,

f/MeYi.rMike Hanafin :

) f 71[ SlJBSCR.I~ED, AND SWOID\ TO BFFORE ME. the undersigned authority, on this
,r" dayor -';";'(47 ,1995,

NotSry Puh1ic,~ HncHor \
the State of Texas

2



ll' TH~ lJNrCED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

HOUSTON CELLULAR §
TELEPHONE COMPANY §

§
V. §

§
JOHN C. NELSON, IBdlviduaily and §
d/b/a both CELL TIME CELLULAR and §
ACTION CELLULAR aDd DANNY §
HART, individually and d/b/a both •
AcnON CELLULAR aDd AcrION §
CEI.IJlTT,AR F.XTRNSION §

C.A. NO. ..-1§_:'"-GJ-¥-
LMrED STAres OISTRlCT couAT
SOtmERN~;:; ~ TEXAS

~:

MAR 11995

MiChael N. Milby, Clerk

DEMAND FOR TRIAL BY JURY

ORDER

On Houston Cellular Ttlephone Company's original complaint ecs request for lemporary

rettroiining OCdeT, JKeliminary injunction aDd permanent injunction. flled on Marcb I, 1995, the

Court finds:

(1) Houston Cellular Telephone Compmy ("Houston CeUular'') is suffering injury

from Defendanb John C. Ne~ individually and d/b/a roth Cell Time Cellular and Action

CeUular; and Danny IIan. individually and d/bIa ooth Actiuu Ce1)ul~ omU Auiun ~Uul<ir

~OD altering., manipulating. t!cw:sfe1tiu~ ur emulating Electronic Serial Numbe~ (ESN).

Tllis l~ l~ul~ in 'lD in<.:alculable loss d' revenues from. aInoog other things, loss of montbly

~ and long distance accc:ss fees. This injury is irreparable because Houston cellular has no

means of monitoring the use or cellular phones with altered, manipulated. transferred or emulated

ESNs. and tbcrefoce. has no way to biU for this uoauthonzed use at a cellular pbone.

(2) Houston ceUular can only detemune the names of customen using ceUular pbooes

Wlth alte~manipulated, transferred or emulaJ.ed ESNs by review d defendants John C. Nelson,

individually and d/b/a boch Cell Time ullular am Action ceUular; and Danny Hart. individually

and d/bla both Action Cellular and Action ~Uular &tensioo's records.

(3) HoustoD Cellular will suffer irreparable harm if the records of defendants John C.

Nelson, individually and dJb'a both Cell Time Cellular and Action Cellular, and Danny Hart.

individually and dibla bolh Action Cellular and Action Cellular Extension are altered or destroyed



prior to the granting of this temporary restraitting order, and therefore, no notice to the defendants

of this order was reqUired.

Therefore. it is ordered:

(1) J)efendants John Co Nelson, mWVlduaJly and d/b/a both Cell 'J llne CellUlar and

Action Cellular, and Danny Hart, individually and dlbia borh Action Cellular and Action. Cellular

Extension are enjoined from and shall cease any manipulating. altering. emulating or transferring

of ESNs on cellular phones.

(2) Defendants John C. Nelson, individually and d/b/a both Cdl Time Cellular and

Action Cellular, and Danny Hart, individually and dfbIa both Action Cellular and Actioo Cellular

Extension are further enjoined from and shall cease to alter or destroy ~y records, defined in its

broadest sense to include all written. printed,l)'ped. recorded. or graphic matter of every kind and

descriptioo, iucluding, drafts, originals and copies, and all attachments and appendices thereto

which rel4te or refer to the altering. manipulating. transferring oc emulating of ESNs oc the Dames

of individuals and/or entities with cellular phones having altered, manipulated, emulated or

transferred ESNs. Without limiting it, the term "records" includes all agreements, cootraCtS.

communicatioos, corresponden~. letters. telegrams, telexes. messages, memoranda, records.

reports, boob, summari~ tape recordings or cd1er f'e(X)rds of tdephone conversations or

interviews, summaries or other records of peoonal conversations, minutes or summaries oc other

records of meetings and cooferences, summaries or other records ci negotiations, odter

summaries, diaries, diary entries, calendars, appolntment books, time records, instructions, work

assignments, forecasts, statistical data, Slatistical statements, financial statements, wo.rbhects.

workpapers. drafts, grafts, maps. charts, tables. accounts, analytical records. consultants' reports,

appmisals, bulletins, brochures. pamphlets, circulars, trade letters, press releases. no«es, notices,

marginal noutions, notebooks, telephone records, bills, statements, records of obligation and

expenditure, invoices, lists, journals, advertising, recoaunendations, print-outs., compilations.

tabulations, analyses, studies, surveys. transcripts of hearings, transcripts of testimony, affidavits,

expense reports, microfilm. microfiche. articles, speeches, \ape or disc recordings, sound re-

2


